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Dire Straits: Keeping Oil Out of the Great 
Lakes



LINE 5 
PIPELINES

© Anderson Aerial Photography

Public Trust Easement: State’s perpetual 
duty to protect the waters and public 
trust uses of drinking, fishing, swimming, 
hunting, boating. 

Line 5 Pipelines 1953 Easement with State 
of MI
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Enbridge’s 2010 Kalamazoo Disaster



 6

“Unless action is taken, an 
oil spill in the Straits of 
Mackinac isn’t a question of 
if—it’s a question of when.”  
- NWF’s Sunken Hazard, 
2012

“Unless action is taken, an oil spill in the Straits of 
Mackinac isn’t a question of if—it’s a question of when.”  
- NWF’s Sunken Hazard, 2012 
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NWF: Sunken Hazard (2012)



“Unless action is taken, an 
oil spill in the Straits of 
Mackinac isn’t a question of 
if—it’s a question of when.”  
- NWF’s Sunken Hazard, 
2012

700 Miles of Shoreline at Risk from a Line 5 
Spill Insurance Requirement (Section J): “all damage or 

losses caused to property (including property 
belonging to or held in trust by the State of 
Michigan)…” 
“To date, Enbridge has not documented that it is in 
compliance with this requirement” (Task Force 
Report) 



Line 5 is Not Vital to Michigan’s 
Economy
2015 Alternative Analysis Predates State’s Analysis by Two 
Years



1st Economic Analysis (2018) with Dr. Robert 
Richardson



“The debate over Line 5 has 
been raging for over five 
years. Real-world events 
have shown me we can’t 
wait another five to ten 
years for Enbridge to build a 
tunnel. We cannot prevent 
accidental or emergency 
anchor deployments in one 
of the busiest shipping 
channels in the Great Lakes. 
And it only takes one such 
incident to cause an 
environmental and economic 
catastrophe. That is a risk no 
one should be willing to 
take.”  

State of Michigan Takes First Legal Action as Public 
Trustee



A Legal Update on Line 5: We did it! 
The Rule of Law that Protects the 
Great Lakes, Straits, and Mackinac 

Island, and the Tribes 

Mackinac Island, July 19, 2019 

Jim Olson, President and Legal Advisor, 
FLOW 
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Kalamazoo: $1.2B Cleanup / Nearly 1M Gallon 
Spill 
Facts About Enbridge Line 5



“We would not allow this pipeline to be 
built today and its days are certainly 
numbered.  
 The Great Lakes are Michigan's crown 
jewel and we cannot tolerate an 
environmental disaster that would forever 
change them.”  
      
  -Michigan Attorney General Schuette

Michigan Attorney General 
Schuette

© 2016



Enbridge’s Multiple Easement 
Violations1. Standard of Care: Reasonably 

Prudent Person 
2. Indemnity Provision Inadequate 
Liability 
3. Pipeline Wall Thickness Provision              
4. Pipeline Exterior Slats and Coating 
5. Pipeline Minimum Curvature 
Requirement  
6. Maximum Unsupported Span 
Provision  
7. Federal Violation of Emergency Oil 
Spill Response Plan (Section A) 
8. State Violation under the Michigan 
Environmental Protection Action  
(Section A)

2012 Video Clips Courtesy Dr. 
Timm 



“Unless action is taken, an 
oil spill in the Straits of 
Mackinac isn’t a question of 
if—it’s a question of when.”  
- NWF’s Sunken Hazard, 
2012

Enbridge’s Multiple Easement Violations 

Photos & 2012 Video Clips Courtesy Dr. 
Timm 



A Failing Design: Anchor Supports Shore Up Slumping 
Line 5  Anchoring Requirement: 

(Section A (10)): “The maximum 
span or length of pipe 
unsupported shall not exceed 
seventy-five (75) feet.” 

Enbridge admitted to violations 
in 2014 & 2016; Request for 22 
new ones in 2017; 50 % of 
pipeline not supported.  
Currents stronger than 
engineering specs 



April Fools’ Day, 2018: The Anchor Strike



Line 5 is Not Vital to Michigan’s 
EconomyMichigan Constitution of 1963, Art 4, Sec. 

52 
• The air, water, and natural resources of the state are declared to be of paramount 

concern.
• The State has a duty to protect the air, water, and natural resources from pollution, 

impairment, or destruction.
Common Law Public Trust Doctrine 

• The State as Trustee has affirmative duty to prevent impairment
• The State can never transfer or alienate the trust – the doctrine is irrevocable
• Citizens are legal beneficiaries – navigation, fishing, boating, drinking water, swimming, etc.
• Conduct must be for primarily public purpose
• The State must consider and determine these standards are met, or the decision is invalid



Line 5 is Not Vital to Michigan’s 
EconomyThe Great Lakes Submerged Lands Act of 

1955 
Any occupancy, structure, fill, dredging, or placement of materials requires

1. A conveyance, lease, or occupancy agreement; and

2. Activity permit for the actual construction or conduct.

GLSLA  Rule 1015 
No permit shall be granted unless the applicant submits an environmental report 
and alternatives study that assesses  potential adverse environmental impacts and 
proves the following:
(a) No impairment to public trust waters, bottomlands and protected uses;
(b) There exist no feasible and prudent alternatives.



Line 5 is Not Vital to Michigan’s 
Economy

Michigan Environmental Protection Act 
of 1970 
The State has a duty to prevent and minimize likely adverse effects to the air, water, 
natural resources, and public trust in those resources.

The State has a duty to consider and determine the likely effects of a proposed 
action, and if there are such likely effects, the proposed action is prohibited unless 
the applicant demonstrates there is no feasible and prudent alternative.

The State decision must be consistent with the State’s paramount concern for air, 
water, natural resources and the public trust.



Line 5 is Not Vital to Michigan’s 
Economy1. Anchor Permit Contested Case - Straits of Mackinac Alliance, Grand Traverse 

Band of Chippewa and Odawa Indians, and City of Mackinac Island
Filed: June 2018

2. Enbridge v. State of Michigan - Court of Claims challenging constitutionality 
of Act 359 to build a proposed tunnel for petroleum pipeline transport using public trust 
bottomlands in the Straits of Mackinac

Filed: June 6, 2019

3. State of Michigan v. Enbridge - State Circuit Court, Ingham County, alleging 
1953 easement is void based on ongoing risk of oil spill and associated harm and pollution to 
public trust resources and public nuisance. Legal theories include violations of public trust law, 
public nuisance, and Michigan Environmental Protection Act (MEPA).

Filed: June 27, 2019

  4. ELPC/NWF  v. United States Coast Guard - Inadequate Oil Spill 
Response Plan 
       Filed: 2018

Current Line 5 Litigation



Line 5 is Not Vital to Michigan’s 
Economy

• Public comment on DNR’s review of Enbridge compliance with 1953 easement

•   Urge Governor Whitmer and DEQ director Liesl Clark to demand Enbridge apply for 
authorization required for change of failing design of anchor supports under rule of law.

•   Urge Governor Whitmer to direct DEQ and DNR to join the AG Michigan v. Enbridge 
lawsuit

•   Support the parties and contested cases—Mackinac Island, the Tribes, and SMA

•   Support FLOW and OWDM: We can’t do the high-level work required to victory 
without your help.

What Else Can Be Done?
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• System Definition, 

Focus

• Dynamics, Evolution

• Possible Outcomes











Methane                   

Ethane

Propane

Natural Gas Liquids / Condensates

Gasoline 

Light Crude to Tar Sands



Utopia Pipeline







Traverse City Record-Eagle, page 8A Thursday, June 13, 
2019



How Agencies and Companies can manipulate a Risk Assessment 
(page 57) 

• Downplay estimates of hazard (consequences) 

• Downplay estimates of exposure (probabilities) 

• Downplay risk Fundamental Principles (pages 6-15) 
  
It is not acceptable to harm people when there are reasonable alternatives. 

It is not acceptable to harm non-humans when there are reasonable alternatives. 

Nobody is able to define for someone else what damage is “acceptable.” 

Most environmental behavior has environmental consequences for the public, so it isn’t actually 
private.   

We humans inevitably cause environmental damage; the only way we will cause the least damage 
is to consider options for causing the least damage is to consider options for causing the least 
damage and restoring environmental health when possible.   

It is difficult for many people to think of alternatives to business as usual. Also it is in the interests 
of some people (and some corporations) to pretend there are no better ways of behaving, so that 
they need not change their current behaviors.   

It is difficult to change many of our habits and behaviors 

We have not choice but to gain practice in changing our environmentally bad habits everywhere.  

One of the most essential prerequisites for political change is understanding that there are 
alternatives. 

Changes in damaging behaviors and habits of other people (and corporations) must be 
accomplished through political action.   



Line 5 is Not Vital to Michigan’s 
Economy



Line 5 is Not Vital to Michigan’s 
Economy



“Thousands have lived without love,
 not one without water.”
-W. H. Auden

www.flowforwater.org

Questions?


